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THE NATURE OF EQUALITY: PROMOTING
ENVIRONMENTAL JUSTICE IN KENTUCKY VIA THE FAIR
HOUSINGACT

Nicole Zub*
1.

INTRODUCTION: DISPARATE IMPACT LIABILITY MAY BE APPLIED
UNDER THE FAIR HOUSING ACT TO AMELIORATE
ENVIRONMENTALJUSTICE ISSUES IN AT-RISK COMMUNITIES

Across the United States, certain communities are subjected to more
cnviroruIicltal hazards and pollution than others. A visit to any of thc major

cities will illuminate the disparities in living and working conditions for
particular neighborhoods and populations. Despite that state environmental
agencies are subject to Title VI of the Civil Rights Act of 1964, due to their
receipt of grants or other financial assistance from the Environmental
Protection Agency, minority and low income populations have long been
disproportionately subjected to negative environmental consequences and
pollution from both private and government actions.1 The Environmental
Protection Agency defines environmental justice as the following: "fair
treatment and meaningful involvement of all people regardless of race, color,
national origin, or income with respect to the development,
implementation, and enforcement of environmental laws, regulations, and

policies."2

In the past, litigants have traditionally used Title VI of the Civil Rights
Act to seek relief from environmental hazards and pollution.3 In addition to
prohibiting intentional discrimination, Title VI also prohibits disparate
impact: a theory of racial discrimination that is concerned with the adverse

effects that appear neutral

or non-discriminatory,

but have

a

* Staff Member, KY.J. EQUINE, AGRIC. &NAT. RESOURCES L, 2015-2016; B.S. 2011,
Northeastern University; J.D. expected May 2017, University of Kentucky College of Law.
1&e gc ufly Michal W. Stiibefg, The DiparaeImpact Trap, EM

14.

AGAZINE, Jan. 2013, at

2EnvironmentalJustiee, EPA, https'J/www.epa.gov/cnvirommcntaljustice

(last updated Mar. 29,

2016).
, See Title VlandEnvironmentalJustice,EPA, httpf://www.epa.goi/en6ironmentaljustice/tide-

vi-and-environmental-justice (last updated Mar. 29, 2016).
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disproportionate effect regardless of intent.4 In spite of this dual approach,
these claims have consistently faced significant legal obstacles resulting in
fairly low success rates for promoting environmental justice,' A disparate
impact allegation often results in a subjective and arbitrary analysis, and
when a disparate impact does exist, it usually is unable to overcome these
legal hurdles.6 However, the Supreme Court's recent decision in Texas
Department of Housing and Community Affairs v. Inclusive Communities
Project, Inc. (Texas Housing) has further enabled the ability to bring a
disparate impact claim.7 According to the Court, disparate impact claims
may be brought under the Fair Housing Act.8 This ruling will have a variety
of positive consequences, particularly that environmental injustices in
cet tan communities can now be addressed via a disparate impact claim.
This note seeks to analyze the constructive effects of this ruling with a
specific focus on die effects it will have on die state of Kentucky. Part I of
this note will illustrate a brief history of the Fair Housing Act, disparate
impact liability, and the Civil Rights Act. Part II will outline the Supreme
Court's decision in Texas Housing and how disparate impact liability is now
cognizable under the Fair Housing Act. Part III will provide a brief
background on the current state of housing in Kentucky, and then
specifically examine the I ouisville Metro area in Jefferson County through
the impediments to fair housing and the vast environmental hazards
concentrated in particular communities. Part IV serves to assess fair housing
access in conjunction with environmental justice and disparate impact issues
that exist within Jefferson County, Kentucky. Finally, Part V will analyze
and advocate for the future of disparate impact claims that can now be raised
after the ruling made in Texas Housing to promote environmentallyjust and
safe communities, not only in the Louisville Metro area but also the entire
state of Kentucky.

'See Michael D. Mattheisen, Applying the DisparateImpact Rue ofLaw to Environmental
PermittingUnder Tile V1 of the Civil Rigbti ci rf 1964, 24WM. & MARY ENVTI.. l, &. POI'Y REV, 1,

11 (2000).
' Steinberg, supra note 1, at 14.
6 Id. at 14,16.
7
Tex. Dep't of Hous. & Cmty. Affairs v. Inclusive Cmtys. Project, Inc., 135 S. Ct. 2507 (2015).
' Id. at 2510.
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THE FAIR HOUSING ACT, DISPARATE IMPACT LIABILITY AND
THE CIVIL RIGHTS ACT

II.

A. History of the FairHousingAct
Although racial segregation through residential means was deemed
unconstitutional in Buchanan v. Warley, it has remained in cities across the
country over the last century.9 Urbanization and rapid development led to
some of these disparities. However, governmental practices assisted in
maintaining racial separation. This occurred through prevention ofproperty
conveyance to minorities, real estate sustaining racially homogenous areas,
and discriminatory lending practices."a By the 1960s, there were mostly
white suburbs while minorities populated inner cities."
To help combat the increasing problem of racial segregation, in 1968
Congress passed the Fair Housing Act ("FHA"), shortly after the
assassination of Dr. Martin Luther King, Jr.. 2 The statute sought to address
the issues created by residential segregation and move away from unequal
housing and economic conditions; it was enacted under Title VIII of the
Civil Rights Act of 1968 and then codified under 42 U.S.C. §3601-3619.13
Under the FHA it is unlawful to "refuse to sell or rent .,. or otherwise make
unavailable or deny, a dwelling to a person because of race, color, religion,
sex, familial status, or national origin" or "to discriminate against any person
in" making certain real-estate transactions "because of race, color, religion,
sex, handicap, familial status, or national origin."' 4 Since the passage of the
FHA in 1968, many cities have become more diverse. 5 The FHA plays an
integral part in avoiding the Kerner Commission's grim prophecy that"[olur
Nation is moving toward two societies, one black, one white--separate and
unequal." 3 The Act was later amended in 1988 to create certain exemptions

'Buchanan v. Warley 245 U.S 60, 82 (1917).
1 See Shelley v. Kraemer, 334 U.S. 1 (1948).
1' See Tony L. Whitehead, The Formation of the U.S. Racialized Urban Ghetto 7 (Sept. 15, 2000)
(working paper), availableat
http://www.culturalsystemsanalysisgroup.umd.edu/documents/WorkingPapers/RUGOne.pdf.
12Histoy of FairHousing,HUD.GOV,

http://portaLhud.gov/hudportaMlHD?src-/prograin-office/fair-housing-equal-opp/aboutfheo/hist
ory (last visited Mar. 31, 2016); See 42 U.S.C. §§ 3601-3619 (2015).
13Fair Housing Act, 42 U.S.C. §§ 3601-3619 (2012).
14Id. §§ 3604(a), 3605(a).
15 Tex. Dep't of Hous. & Cmty. Affairs v. Indusive Cmtys. Project, Inc., 135 S. Ct. 2507,2525

(2015).
3 NAT'I ADVISORY COMM'N ON CiviL DISORDERS, REPORT OFTLE NATIONAL ADVISORY
COMMISSION ON CIviL DIsORDERS 1 (1968).
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4

B. Disparate Impact Liability (Prima Facie Case Elements) and the Civil
Rights Act
Disparate impact rests on antidiscrimination principles, and cases
addressing disparate impact have a long history in the courts in areas like
employment and housing.5 Particular activities or facilities are found to have
a disparate impact if adverse effects fall disproportionately on persons of a
protected class. 6 Though protected classes tend to vary, most statutes
protect race, color, religion, national origin, and gender. 7 Disparate impact
is unintentional, unlike disparate treatment, which concerns itself with
intentional activities and decisions to treat people differently based on race
or other protected characteristics.8
Tide VII of the Civil Rights Act has been the subject of many disparate
impoct claims, as it contains the actual provision in the language of the law
itself. Criggs v. Duke Power Co. applied the first disparate impact test under
Tide VII of the Civil Rights Act.9 While this case focused on finding liability
in employment discrimination, the ruling was clear: Title VII of the Act was
intended to achieve equality in employment purposes and liability may be
imposed based on disparate impact alone. 10 Governmental or private
policies are not contrary to the disparate -impact requirement unless they are
"artificial, arbitrary, and unnecessary barriers. " "
Government agencies receiving federal funds cannot discriminate under
Title VI of the Civil Rights Act." Essentially, the title declares that "no
person in the United States shall, on the ground of race, color, or national
origin, be excluded from participation in, be denied the benefits of, or be
subjcctcd to discrimination undei any program or activity ICLciviug Federal
financial assistance." '3 Since the mid-1990s, this Title has been the

4

Fair Housing Amendments Act of 1988, Pub. L. No. 100-430,102 Stat. 1619.
sSee What are DisparateImpact andDisparateTreatment?, SOC'Y FOR HUM. RESOURCE

MGMT. (Apr. 20,2012),
http://www.shrm.org/templatestoos/hrqa/pages/disparateimpactdisparatetreatmenta.px.
6
/d.

7 Id.

'Tex. Dep't ofHous. & Cmty. Affairs v. Inclusive Cmtys. Project, Inc., 135 S. Ct. 2507,2513
(2015).
, See Griggs v Duke Power Co., 401 U.S. 424 (1971).
'0 Id. at 429-30.
"Id. at 431.
12 42 U.S.C. § 2000d (2012).
13Id.
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traditional one used under the CRA to file disparate impact cases involving
environmental issues. 14 Due to the broad language used in Title VI, all
activities of a state or local agency that receives federal money are subjected
to the Tide, including state agency activities like issuing environmental
permits."5 However, Tide VI environmental justice suits, like other equal
protection lawsuits, must demonstrate intentional discrimination.16 This is
under § 601 of the Tide; § 602 provides another avenue, as it mandates
agencies to promulgate the regulations of § 601.7 This allows for suits that
show a discriminatory effect or disparate impact on the basis of race; it
negates the need to prove an intent to discriminate.18 Questions of standing,
causation, and available remedies remain unresolved under Tide VI cases."
Usually, appropriate remedies have bccn injunctions or dcclaratot y rclicf and
reasonable attorney's fees, but courts have also placed limitations on
monetary damages, perhaps in an effort to redistribute environmental
hazards.'
I1.

TFh s DEPARTMENT OFHOUSINGA2ND COAMAMUNITYAFFAIRS v
INCLUSIVE COMMUNITIES PROJECT,INC. NOW ALLOWS FOR

DISPARATE IMPACT LIABILITY UNDER THE FHA
In June of 2015, the Supreme Court of the United States decided this
case to assess whether disparate impact claims are cognizable under the
FHA. 21 In Texas, the Inclusive Communities Project, Inc. (ICP), a
nonprofit corporation which assists low-income families in finding
affordable housing, brought a disparate impact claim in 2008 under the
FHA alleging that the Department of Housing and Community Affairs
(Department) had disproportionately allocated too many tax credits to
housing in predominately black inner-city areas and too few in
predominately white suburban areas.' The Federal government provides
low-income housing tax credits, distributed to developers through state
agencies, and states develop the specific plans to identify the selection

4

Julia B. Latham Worsham, DisparateImpact Lawsuits under Title VI, Section 602: Can a Legal
Tool Build EnvironmentalJustice?,27 B.C. ENVTL. AFF. L. REV. 631, 643 (2000).
" Id. at 644.
16Id. at 645 .
17id.
" Id. at 646.
'9 Id. at 681.
' Id. at 702-03.
21 Tex.

Dep't of Hous. & Cmty. Affairs v. Inclusive Cmtys. Project, Inc., 135 S. Ct. 2507,2510

(2015).

2

Id. at 2514.
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process and criteria for credit eligibility. 23 The methods created by the
Department in Texas continued to cause segregated housing patterns, since
this particular practice of allocating tax credits created a high concentration
of low-income housing only in minority neighborhoods, something that the
implementation of the FHA intended to eliminate. 2'
ICP focused its argument specifically on the language of§ 804(a) and §
805(a) of the FHA. Section 804(a) provides that it shall be unlawful to
"refiuse to sell or rent [ ... ] or otherwise make unavailable or deny, a dwelling
to aoy person because of race, color, religion, sex, familial status, or national
origin." 2 5 The phrase "otherwise

make unavailable"

was of central

importance to the Court's final ruling, after a fairly lengthy procedural
history.2' The District Court concluded that ICP had made a prima facie
showirig of disparate impact based on the statistics ofthe allocated tax credits
and that the Department had not shown that there were no less
discriminatory alternatives in allocating the tax credits.27 ICP presented
evidence that during the years of 1999-2008, the Department approved tax
credits in "49.7% of proposed non-elderly units in 0% to 9.9% nonCaucasian areas, but only approved 37.4% of those same credits in 90% to
100% Caucasian areas." '2 Additionally, ICP found that 92.9% of lowincome housing tax credits in the city of Dallas were located in areas that had
less than 50% Caucasian residents.' While the Department appealed, the
Secretary of Housing and Urban Development issued a regulation stating
that the FHA encompassed disparate impact liability, also stating that a
plaintiff must first make a prima facie showing of disparate impact.' The
Fifth Circuit ruled that disparate impact claims are legitimate under the
FHA, but did reverse and remand the case on the merits, as the District
Court improperly required the Department to prove less discriminatory
activities. 1
The case found its way up to the Supreme Court, which found the
statutory language of the FHA focuses on the consequences of particular
actions, rather than the actor's intent. 32 Congress used the phrase

3 Id. at 2513.
2Id. at 2514.

42 U.S.C. § 3604(a) (2012).
2 Tex. Dep't ofHous. & Cmty. Affairs, 135 S. Ct. at 2518.

271d. at 2514.

2sId. (citing Indusive Cmtys. Project, Inc. v. Tex. Dep't of Hous. & Cmty. Affairs, 749 F. Supp.
2d 486,499 (N.D. Tex. 2010)).
29id

31

32

24 C.F.R. § 100.500(c)(1) (2014).
Tex. Dep't ofHous. & Cmty. Affairs, 135 S. Ct. at 2515.

Id. at 2518.
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"otherwise make unavailable," a phrase containing results-oriented language
that favors disparate impact liability.33 Both §703(a)(2) of Title VII of the

Civil Rights Act of 1964 and §4(a)(2) of the Age Discrimination in
Employment Act of 1967 ("ADEA") authorize disparate-impact claims and
contain the language "otherwise adversely affect"; the language used ini die
FHA is essentially equivalent in function. 4 The word "otherwise" signals5
the shift from an actor's intent to the consequences of his or her actions,'
The Court stated that unlawful zoning laws and other housing restrictions
that unfairly exclude minorities from specific communities are at the
"heartland" of disparate impact, and there have been a variety of cases
invalidating such practices, whether they have been successful for the
plaintiffs or not. 6
The Court also noted that the 1988 amendments had language that37
other courts had already interpreted as imposing disparate impact liability.
Furthermore, the purpose of the FHA was to prevent segregation and
discriminatory housing practices; disparate impact liability, the Court
found, is completely consistent with this goal, as it allows plaintiffs to thwart
prejudices and discrimination. 3 Allowing these claims under the FHA
ensures that plaintiffs can combat disguised animus. 39 However, it does
require a plaintiff to prove that a defendant's policies caused the disparity;
housing authorities and private developers can defend themselves against A
disparate impact claim if they show their practices serve a valid interest.' In
contrast to a disparate treatment case, where a "plaintiff must establish that
the defendant had a discriminatory intent or motive," a plaintiff bringing a
disparate impact claim challenges practices that have a "disproportionately
adverse effect on minorities" and are otherwise unjustified by a legitimate
rationale.41
Based on the holding of the Court, it is imperative that a plaintiff
demonstrates a causal connection to make a prima facie case of disparate

33
Id.
34

at 2519.

id.

35 id.

3Id.at 2522; see, eg., Town of Huntington, N.Y. v. Huntington Branch, NAACP, 488 U.S. 15,
16-18 (1988) (invalidating zoning law preventing construction of a new multifamily dwelling);
Coalition of Concerned Citizens Against 1-670 v. Damian, 608 F. Supp. 110, 127-29 (S.D. Ohio
1984) (stating that construction of a new highways that had a disparate impact on predominantly
minority neighborhoods did not violate Title VI because its location was justified, impacts were
and there were no feasible, less discriminatory alternatives).
minimized,
37
Tex. De't ofHous. & Cmty. Affairs, 135 S. Ct. at 2520.
3
Id. at 2522.
39id.

40Id. at 2512.
" Id. at 2513; Ricci v. DeStefano, 557 U.S. 557, 577 (2009).
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impact. 42 The opinion also addressed appropriate remedies when disparate
impact liability is found.' Remedial orders must be consistent with the
Constitution: elimination of the offcuding practicc and the design of raceneutral remedies.' If the remedy imposes racial targets or quotas, this may
negate the entire purpose of the remedy.45
The ruling was not met without opposition from the dissenting justices.
Justice Alito noted in his dissent that the FHA does not create disparate
impact liability, creating significant consequences for local governments,
private businesses, and those in poverty.' Courts are far removed from the
field of housing policy and may end up inadvertently harming those tie
FRA is designed to protect. 47 Disparate impact will put housing authorities
in a difficult situation, as many programs created to help poor residents can
providc the grounds for a disparatc. impact clim." Justice Thomas even
1(oA in his separate dissent that an absence of racial disparities in sociedes
is the Pyieption, not the nile, and racial imbalances do not always tend to
disfavor minorities.' 9 Essentially, even if a city or private entity in a disparate
impact suit believes it is likely to prevail, the costs of litigation may force
defendants to pay settlements to avoid trial."0
IV. FAIR HOUSING IMPEDIMENTS IN THE STATE OF KENTUCKY AND
LOUISVILLE METRO IN JEFFERSON COUNTY, KENTUCKY
A.

The State ofHousing in Kentucky

Kentucky passed the Kentucky Fair Housing Act in 1968, the same year
as the United States Fair Housing Act.5" Despite these laws, Kentucky has
remained one of the most segregated states in the nation, with housing
discrimination persisting widely. 12 The population of Kentucky grew six
percent between 2000 and 2010, with counties in the central section of the

4 Tex. Dep't ofHous. & Cmty. Affairs, 135 S. Ct. at 2523.
4 Id. at 2512.
44Id.
45id.
"47 Id. at 2532 (Alito, J., dissenting).
Id. at 2549 (Alito, J., dissenting).
' Id. (Alito, J., dissenting).
49
1Id. at 2529 (Thomas, J., dissenting).
5Id.at 2549 (Alito, J., dissenting).
51

John J. Johnson, Focus on FairHousing, KY. COMMISSION ON HUM. RTs. NEWSL. (Ky.
Comm'n on Hum. Rts., Louisville, Ky.), Spring 2015, at 1.
52

Id. at 3.
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state experiencing the highest rate of growth." The number of households
increased fivc pcrccnt during that same time frame, with an avcragc number
of 2.4 persons per household in Kentucky.5 4 There are a variety of longstanding problems in Kentucky that overlap with the challenges facing
housing and community development initiatives, such as poverty,
5
segregation, education, transportation, and internet access. 5
In 2014, the Fair Housing Task Force reviewed current impediments to
fair housing in Kentucky.56 Not only are the problems extensive, these issues
encompass many fields. " For example, the emphasis on credit scores
negatively impacts and disproportionately affects minorities and protected
classes. 5" Sub-prime lending also negatively affects protected classes,
steering many away fiolli die best lending terms. 9 Refugees face insufficient
housing options and stringent discriminatory rental policies, such as the
prohibition of specific cookware most often used by Latinos.'
Those seeking to file a fair housing complaint may flid themselves iin a
confusing framework.6 1 There are a variety of avenues a fair housing action
can take, leading many unfamiliar with the process to potentially not seek
relief.62 From 2009 to 2013, the largest number of fair housing complaints
in a given year was roughly 180 complaints, a small number given the
population of Kentucky 63 Disability was the number one basis of those
complaints, although some complaints had more than one basis. 64 It is
highly likely that many protected classes are not filing complaints because of
bewilderment and a lack of education regarding fair housing actions.
Widespread environmental issues create fair housing access problems
for Kentucky's protected classes. Building codes do not account for internal
chemical hazards or the risks to residents occupying those spaces. 65
Housing, especially for minorities and protected classes, tends to be located
in environmentally hazardous regions. 6 Furthermore, zoning laws in

53

KY. HouS. CORP., OUR CIVIL RIGHTTO CHOOSE WHERE WE LIVE: ANALYSIS OF
IMPEDIMENTS TO FAIR HOUSING IN KENTUCKY 2014-2015 46 (2014).
54

Id

55See id.

56
Id. at 12.
57
id.

58Id.
59 id.
6

Id.at 15.
11.

61 Id.at
62

id.

64

64 Id.at
/d"

65id.

6 Id.

45.
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Kentucky, especially in urban areas, have led to segregated residential
development and placing protected classes in environmentally degraded
67
areas.
B.

The State ofHousing in Louisville Metro,Jofferson County

In Louisville, there are nine classes of people under federal, state, and
local housing laws: race, color, national origin, sex, familial status, religion,
disability, sexual orientation, and gender identity. 68 The vast majority of
these protected classes are concentrated in particular geographic zones in the
Louisville Metro area. 69 These concentrations, when observing the other
outcomes emerging in those same geographic areas, demonstrate that the
housing patterns are not voluntary, and are undoubtedly a product of
policies the local government promulgated.7'
In 2010, the Metropolitan Housing Coalition of Louisville ("MHC")
completed research on fair housing in the Louisville Metro Area. 71 The
Louisville Metro Government adopted the report as policy and transformed
it into a "20-Year Action Plan to Further Fair Housing in 2014. " " The
report analyzed impediments to fair housing choice for federal, state, and
local protected classes: race, color, national origin, sex, familial status,
religion, disability, sexual orientation, and gender identity. 73 Forty-five
percent of Loui1ville residents live in extreme racial segregation, which was
summed up by noting the following: forty-eight percent of white residents
livc in ccnsus tracts in which ninety-fivc pcirc.it or more of the iesidcnts are
white, while forty percent of the African American residents live in census
tracts in which eighty percent or more of the residents are African
American.74 In 2015, MHC research showed that forty-five percent of all

67 See id.

at 12-13.

61METRO. Hous. COAL., 2015 ANALYSIS OF IMPEDIMENTS TO FAIR HOUSING CHOICE IN
LOUISVILLE METRO, KY 4 (2015), availableat
/enydeveloment/draftanalytic-ofimped
iment7 to fair housing-choice.pdf[hcreinafter METRO. HOus. COAL.].
69
id.
70

See i.
CATHERINE FOSL, MAKING LOUISVILLE HOME FOR Us ALL: A 20-YEAR ACTION PLAN
FOR FAIR HOUSING 8 (2013), availableat
httpa.//lotd 111k, .go,/itcadefatd/1des/httman rdtionJprcpoitsp ublicationsu/lohiikinecmeto 20year action plan.pdf.
7
2 Id.; METRO. HOUS. COAL., STATE OF METROPOLITAN HOUSING REPORT: A LOOK
BACK, A LOOK FORWARD 1 (2014), availableat https:/louisviUe.edu/cepm/mhc-2014 [hereinafter A
LOOK BACK, A LOOK FORWARD].
7' A LOOK BACK, A LOOK FORWARD, supranote 72, at 1.
74
id.
7'
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black or African-American residents in the state of Kentucky reside in
Louisville orJefferson County.7' Thus, almost half of the African-American
population in the entire state lives in severely segregated communities.
Moreover, Louisville's housing policies have clustered low-income
people into geographic districts that have a high concentration of rent-

assisted housing,76 Life expectancies are lower for residents who live in the
poorest neighborhoods, and patterns of residential growth and zoning codesn
have limited housing choices for those in protected classes in Louisville.
The zoning laws and location of these facilities, particularly because of the
aging infrastructures, significantly disadvantage these communities. 78
There are also higher rates of asthma and lead exposure amongst these
communities, in conjunction with fewer job opportunities.79
A look at the Jefferson County zoning map in Figure 1, prepared using
Louisville/Jefferson County Information Consortium (LOJIC) resources,
shows the geographical distribution of home types and different industries
in the county.

75

METRO. Hous. COAL., 2015 A YEAR OF CHANGE 15 (2015), availableat
http://www.metropolitanhousing.org/wpcLotent/uptIAdfjtIiItwbik-dI'2015%25tat%2u1%2Mtropolita%20i1ousf.g%20Rcprt.pfdf.
76
METRO. HOUS. COAL., supra note 75, at 12.
7 Id. at 17; LOUISVILLE METRO DEP'T OF PuB. HEALTH &WELLNESS CTR. FOR HEALTH
EQurry, 2014 LOUISVILLE METo HEALTH EQUITY REPORT 15 (2014), availableat

https:,,qouislilekygov/site/default/files/hedth and-wellnes-/che/health equityroport/her2014 731 14.pdf.
78METRO. HOUS. COAL., supra note 75, at 17.
7' Id. at 13; Valerie Salley, Out ofBreath:CbildboodAsthma, Poverty andHousing,METRO.

Hous. COAL., http-J/www.metropolitanhousing.org/wpcontent/uploads/member docs/2005-Out of BreathAsthmaPovertyHousing.pdf(last visited
Mar. 11,2016).
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Figure1

With the high level of detail this map provides, it paints a clear picture
of zoning patterns in Jefferson County. In the northwestern section of the
county, zoning is primarily dedicated to industrial purposes, commercial
purposes, and residential multi-family homes.80 These are indicated on the
legend as the gray, red, and orange colors, respectively. 8 1 These zoning
categories constitute a large portion of the downtown area of Louisville; a
glance toward the eastern part of the county shows zoning for residential
single-family homes and offices.' These land uses are on the legend as the
yellow, lime, and light green colors, respectively.' The pale purple indicates
an enterprise zone, which is a geographical area of high-poverty suitable to

Louisville/Jefferson Cnty. Info. Consortium, Map Catalog:4'x 3'Jfferson County Maps,

Zoning, LOJIC, http/w%%wv.lojicorg/mapcatalog/zoning x3.pdf(lat vited Jan. 24,2016).
81Id.
2id.
83Id.
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receive both financial and non-financial incentives for development to assist
in bringing business and jobs to those residents.'
Patterns of residential growth and zoning codes have limited housing
choice within the Louisville area. 85 Seventy-five percent of the land in
Louisville Metro is zoned residential, with sixty-nine percent of that same
land zoned R-4; this requires that homes be built on lots no smaller than
9,000 square feet.' Less than one percent of RA zoning is within city limits
inside the Watterson Expressway.' These classifications have been around
since the 1940s, without any updates, serving as a remnant of the promotion
of economic and racial segregation. 8 Housing policies have clearly driven
specific communities into geographic zones with smaller lot sizes and lower
home ownership price points.
Twenty percent of all local multi-family zoning is located in the West
Louisville neighborhoods, but that same area only makes up less than five
percent of the total land in the county.89 Euclidean zoning in Louisville
Metro has led to urban sprawl and "white flight," with the consequences
being segregation, inaccessibility, and excluded populations.9" The access to
fair housing in Louisville extends far beyond just black and white
populations; there are a considerable number of international and
immigrant populations in the community, accounting for a significant
amount of the growth in the Louisville Metro area over the last ten years. 91
While the Black-White Segregation Index was down from 63.8 in 2000 to
58.1 in 2010, the Hispanic-White Segregation Index grew from 34.2 to 38.7
in that same time frame. 92
Nearly three-fourths of Louisville Metro's subsidized housing units are
located in seven out of twenty-six Metro Council Districts, which include
public housing, Section 8 housing choice voucher, and Section 8 projectbased units. 93 Those same subsidized housing options are concentrated in

' Id.; see also ZIONA AUSTRIAN &JILL NORTON, STRATEGIES AND TOOLS IN ECONOMIC
DEVELOPMENT PRACTICE 43(2002), availableat
http://cua6.urban.csuohio.edu/economicdevelopmentvknight/strategiestools-final.pdf.
"' METRO. HOUS. COAL., supranote 75, at 20.
6Id.

" Metropolitan Housing Coalition, The State ofFairHousing in Louisville:Impediments &

Improvements, 2011, at 10, availableat http://www.metropolitanhousing.org/wpcontent/uploads/member
docs/2011State of Fair Housing-Impediements-& Improvements.pdf.
8
8id.

8' FOSL, supra note

71, at 38.

9Id.
"Id.

at 39.

92Id.
METRO. HOUS. COAL., STATE OF METROPOLITAN HOUSING REPORT 201 10(2011),

availableathttps:/ilouisville.edu/cepm/mhc-2011 [hereinafter HOUSING REPORT 2011].

604

KY.J. EQUINE, AGRIC. &NAT. RESOURCES L.

[VOL.ANo. 3

downtown and immediately west of downtown; populations living in those
housing options are exposed to lead in the soili vacant lots, lack of tree cover
and green space, older industrial centers, higher concentration of airborne
particulates, high percentage of impervious surfaces, flooding, and aging
infrastructure. 9 4 In 2015, forty-eight percent of all public housing and
Section 8 housing units were located in just three Louisville Metro Council
districts, with twenty-three percent located in one district alone." Black or
African American populations comprise roughly twenty-one percent of
Louisville Metro's population, with those populations concentrated in
directly west of the downtown district and in the center of the county just
east of the airport location."
Low-Income Housing Tax Credits are also issued in Louisville Metro.'
These tax credits, the same at issue in Texas Housing,were introduced as part
of the Tax Reform Act of 1986, where eligible property owners are offered a
ten-year tax credit for each unit developed for low-income families. 9"
Examples of qualified activities include new construction or rehabilitation of
at least $20,000 per low-income unit or twenty percent of adjusted basis,
whichever is greater." At least twenty percent of the units in a project must
be rented to residente earning fifty percent or less of area median income, or
forty percent of the units must be rented to tenants earning sixty percent or
less of area median. 100 The program is an incentive for developers of
affordable housing units provided to low-income families and individuals;
the concentration of those units are predominately located in West
Louisville, along with the public housing and Section 8 units.1 '
The distribution of protected classes defined by law in Jefferson County
illuminate the trend. 2 Overlapping concentrations show that the dusters
are not voluntary or a product of choice; it's a reflection of the complete lack
of choice these populations have in the area. 00 The environmental risks
borne by these communities far exceed other neighborhoods in the county-

94id.

9sMETRO. HOuS. COAL., supra note 75, at 11.
A LOOKBACK,A

LOOK FORWARD, supra note 72, at 18.

971Id.at 15.
9'Ky. Hous. Corp., Housing CreditProgram,KYHOUSING.ORG,

http://www.kyhousing.org/Development/Multifamily/Pageo,Housing-Credit Programn.aspx (lat
visitedJan. 22, 2016).
99Id.

Id.
1"A LOOK BACK, A LOOK FORWARD, supra note 72, at 15-17.
10

" 3 FOSL, supra note 71, at 42.
10 id.
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poor air quality, asthma, and lead poisoning."° Regardless of the intent of
Louisville Metro government, the unmistakable outcome has been
segregation. Access to fair, safe housing options for protected classes has not
been a viable option for these communities, and the authorized laws have
had a disparate impact on these classes.
V. ENVIRONMENTAL JUSTICE AND DISPARATE IMPACT ISSUES
OCCURRING INJEFFERSON COUNTY, KENTUCKY WITH REGARD TO
FAIR HOUSING ACCESS
A. EnvironmentalJustice,Inequity, and "NIMBY"
Environmental justice, as defined by the Environmental Protection
Agency (EPA), is the "fair treatment and meaningful involvement of all
people, regardless of race, color, national origin, or income with respect to
the development, implementation, and enforcement of environmental laws,
regulations and policies." 105 This intimately ties with the concept of
environmental equity, a form of spatial distribution of environmental risks
and exposure to environmental pollution that ensures an equitable
distribution amongst all populations. " Researchers across the country
study environmental justice and equity to determine the distribution of the
risks of air pollution, toxic releases, waste exposure, and other environmental
risks in conjunction with other socioeconomic factors. Startling results
emerged. Disproportionate amounts of low-income and minority
communities are located within areas that have a high exposure to
environmental pollution."°7
NIMBY, an acronym standing for "not in my backyard", is often used to
describe objections to proposed developments in specific neighborhood and
has propagated environmental justice issues.' s The syndrome attempts to

104id.

EnvironmentalJstice, supra note 2.
Mike Ewall, Legal Tools for EnvironmentalEquityvs. EnvironmentalJustite,13 GUSTAIINABLE

115

1 06

DEv. L.7 &POL'Y4 (2012-2013).
" Seegenerally C. M. Action, et al., Associationsbetween Soil Lead ConcentrationsandPopulations
by Race/ethnicityand Income-to-poverty Ratio in Urban andRuralAreas, 35 ENVTL. GEOCHEMISTRY
& HEALTH 1 (2012); Philippe Apparicio, et al., SpatialDistributionofVegetation in Montreal An
Uneven Dittrilnutionor Environmental nequity?, 1 IANDSCAPE&URB. PLANNING 214 (2012); Sara
Grineski, Bob Bolin, & Christopher Boone, CriteriaAir Pollutionand MarginalizedPopulations:
Environmentallnequityin Metropolitan Phoenix,Arizona, 88 SOC. SC. Q 535 (2007); Fahui Wang &
Yvette Feliberty, SpatialDistributionof Toxic Release Inventory Sites In ChicagoArea: Is There
EnvironmentalInequity?, 2 GEOSPATIAL TECHS. URB. HAZARDS & DISASTERANALYSIS 157

(2010).

, , METRO. HOuS. COAL., supra note 75, at 18.
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control the location of "locally undesirable land uses" (LULUs): waste
disposal sites, homeless shelters, drug and alcohol treatment centers, and
commercial facilities, to name a few." ° This attitude is a major barrier to fair
housing choice because it ends up determining land use laws and zoning
practices."' Usually public hearings cause the zoning board to be reluctant
to vote against wishes of neighborhood residents."' NIMBY can also be
perpetuated by the view that certain undesirable communities create
11
Lconomic value deficits in areas that cause a decreasc in property values.
Consequently, NIMBY and the continuous discourse surrounding
unfounded fears and prejudices has a profound impact on the movement of
environmental hazards into neighborhoods and communities that have a
minimal voice in zoning board and planning commission decisions,
including minority neighborhoods in Louisville. 113 Neighborhood and
political pressure have caused regulatory boards to cater to specific
population's desires. 14 Currently, KRS 12.070 requires that boards and
commissions are a reflection of the diversity of the area, but this does not
improve the entire issue. 5
B.

Toxics Release Inventory Sites in Jefferson County

One method to assess environmental inequity in Jefferson County and
Louisville Metro is to examine the geographic distribution ofToxics Release
Inventory facilities. The Toxics Release Inventory (TRI) is a publicly
available database containing information regarding toxic chemical releases
and other waste management activities in the United States, and the EPA
maintains the database." 6 It contains information that is reported yearly by
idustry groups and federal facilites; these indude chenical, mining, paper,
oil, and gas industries. 117 If a company produces more than 25,000 pounds
or handles more than 10,000 pounds of toxic waste annually, then that
company must report it to the TRI." 8 The chemicals covered by the TRI

'wVicki Been, Wat's FairnessGot to Do with It? EnvironmentalJusticeand the Siting ofLocally
UndesirableLand Uses, 78 CORNELL L. REV. 1001,1011(1993).
1o Id.
111Id.

1id.
1 Id.

Id.
Id; KY. REV. STAT. ANN. § 12.070 (West 2016).
116U.S. Natl Library ofMed., Toxics Release Inventory (TR), TOXNET,
14
"1

http://toxnet.nlm.nih.gov/cgi-bin/sis/htmlgen?TRI (last visitedJan. 24, 2016) [hereinafter Toxnet].
17Id.
118Id.
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program, generally, are ones that cause cancer or other chronic human
health effects, significant adverse acute human health effects, and significant
environmental effects; this list contains 689 chemicals and chemical
categories. 119 These chemicals are covered under section 313 the Emergency
Planning and Community Right-to-Know Act of 1986.' °
As of November 2014, Kentucky generated over 72,093,764 pounds of
on and off-site releases." Of the top ten facilities with on-site total releases
or disposal, eight are in the electric utility industry sector. Notably, the
Louisville Gas and Electric Co. facility at Mill Creek Station in Jefferson
County is third on the list." One thing to note about the TRI program,
however, is that 'all die chemicals reported to the database do not necesbaily
directly reflect specific exposure to these chemicals; parsing out exactly how
the chemicals are being released into the environment can be a cumbersome
process.' Looking at a chart of the total on-site releases from 2003-2013 in
the state of Kentucky, the vast majority of TRI on-site releases are via air
pollution, with sulfuric acid being the most commonly released chemical
into the air.' In 2004-2005, research conducted by the Louisville Metro
Health Department showed that areas with the highest concentration of
protected classes had symptoms or illnesses caused by pollution in the air
outdoors.125 These satne communities live and work in areas suixounding
TRI facilities; it is not accidental that those .ame residents experience
adversc hcalth cffccts. It is important to notc, howcver, that TRI chcmicals
have a varying level of toxicity, as well as different dispersion and dilution
1
factors that affect how serious exposure is.
The proximity of these communities to TRI facilities has an impact on
the health ofthose living there; these protected classes need to have the same
ability to access housing that is not solely in an environmentally degraded
area. A look at Figure 2 shows the distribution of TRI facilities in Jefferson

119EPA, TRI-Listed Cbemicals, EPA.GOV, https://www.epa.gov/toxics-release-inventory-tri-

program/tri-listed-chemicals (last updated Mar. 29,2016).
" EPA, TRI Thresbold Screening Tool, EPA.GOV, https://www.epa.gov/toxics-releaseinventorytri-program/tri-threshold-screening-tool (last updated Feb. 25, 2016).
" EPA, Toxics Release Inventory (TRI) Program,EPA.GOV, http://www.epa.gov/toxics-release-

inventory-tri-program (last updated Oct. 19, 2015).
122 KY DEP' FOR ENVTL. PROT., KENTUCKY TOXIC RELEASE INVENTORY ANALYSIS 2012
REPORTING YEAR 15 (2014), availableat http://dep.ky.gov/Documents/2012KyTRIAnalysis.pdf.
" U.S. ENVTL. PROT. AGENCY, FACTORS TO CONSIDER WHEN USING TOXiCS RELEASE
INVENTORY DATA 14 (2015), availableat https://www.epa.gov/sites/production/files/201506/documents/factors to consider_6.15.15 final.pdf.
124 EPA, TRIExplorer, EPA.GOV,
htrp://iaspub.epa.gov/triexplorer/tri-factsheet-search.searchfactsheet

STATE OF FAIR HOUSING, supra note 87, at 7.
121U.S. ENVTL. PROT. AGENCY, supra note 123.
125

(last visited Jan. 24, 2016).
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County along with the percentage of the minority population. Figure 2
utilizes a dataset made by the EPA incorporating 2010 United States Census
data to create designations for block groups. ' The TRI facilities are
indicated by black points on the map, with the red indicating a high
percentage of minority population in a block group and blue indicating a low
percentage of minority population in a block group.12
Figure2

Distribution of TRI Facilities & Percentage of Minority
Population in Jefferson County
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The overlap in protected classes and location of TRI facilities is
astonishing. The concentration of TRI facilities in Jefferson County are
located in West Louisville, where a vast majority of the Louisville Metro
minority population calls home.2 9 Close proximity to these facilities can
cause a myriad of problems for those families who call that neighborhood
home. TRI facility location in relation to geographic distribution of

Nicole Zub, Distribution ofTRI Facilities & Percentage of Minority Population in Jefferson

127

County [map], Scale Not Given.
'2 See supra Figure 2.
19Id.
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minority populations, however, is just one facet of a complicated network of
hazards affecting these communities of protected classes.
C. Effects ofEnvironmentalInequity on ProtectedClasses in Louisville Metro
The poor environmental conditions are disproportionately and
13 °
adversely affecting low-income and minority households in Louisville.
These neighborhoods experience higher rates of mortality, depression, HIV,
cardiovascular disease, and other adverse effects, regardless of individual risk
factors." The lack of green space, exposure to air pollution, noise, and pests
1 32
contributes to these deep-rooted community issues.
Food access and food deserts are another environmental justice issue
plaguing Louisville, particularly in West Louisville and Downtown. While
at-risk communities have access to discount grocers, those businesses
typically feature lower quality food."3 West Louisville and Downtown
residents' access to discount grocers is essentially limited to convenience
stores, which are known for highly expensive and nutritionally deficient food
choices. 1" Moreover, residents have access to a number of fast food chains
in the West End and Downtown area-a 2.8-mile section of a main roadway
contains over 24 fast food restaurants.13 ' The majority of residents without
access to a car in Jefferson County are near the fewest number of
supermarkets within a reasonable walking distance.' These factors create
severe problems of food insecurity, based upon where residents live within
the city.
In 2011, MHC in Louisville specifically acknowledged the issue of
environmental justice in a yearly report by focusing on the environmental
factors affecting protected classes and access to fair housing in the metro
area. 137 A wide range of environmental factors affect communities,
including: brownfields, vacant lots, urban greenspace and tree canopy, air

130MrTRO. HOuS. COAL., supra note 75, at 16.
131 id.
132 id.

33

1 AMANDA SHAFFER, THE PERSISTENCE OF L.A.'s CROCERY GAP. THE NEED FOR A NEW
FOOD POLICY AND APPROACH TO MARKET DEVELOPMENT 16-17 (2002), availableat
http://community-wealth.org/content/persistence-la-s-grocery-gap-need- new-food-policy-andapproach-market-development.
'34 SAMUEL RASKIN, WHY'S IT'S EASIER TO GET A BURGER THAN BROCCOLI ON WEST
BROADWAY: THE GEOGRAPHY OF FOOD INSECURITY IN LOUISVILLE, WITH A FOCUS ON THE
WEST END AND EAST DOWNTOWN 5 (2006), availableat http://www.hungercenter.org/wpcontent/uploads/201II07/Burger-not-Broccoli-Food-Insecurity-in-Louisville-Raskin.pdf.
" Id. at 7.
'3 Id. at 10.
37
1 See HOUSING REPORT2011, supra note 93, at 2-3.
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pollution, exposure to contaminants and toxins, water quality, and soil
pollution." The results from the study were astounding; for example, in
2000, over 32 percent of industrial land in Louisville Metro was located in
minority census blocks. 139 Close proximity to industrial land can lead to,
among other health concerns, high rates of exposure to toxic release in air,
soil, and water. 4" Of the 13 zip codes in Louisville that exceed the average
rate of hospital asthma discharges, 10 zip codes corresponded to, or were
adjacent to, areas possessing the largest concentration of subsidized
housing. 41
The 2011 MHC report found that protected classes are more likely to be
exposed to lead and asbestos, due to affordable housing in older structures,
and have a higher risk of exposure to effects of vacant properties and lower
air quality. 1" According to a 2009 study, Portland and Shawnee, among
other neighborhoods, have the highest heavy metal soil contamination in the
area. 143 The Rubbertown area of Louisville has a well-defined cluster,
centered in West Louisville, of high rates of asthma in children. 144
According to a 2008 study, predominately minority neighborhoods had
significantly less park areas; at the time, planned park improvements did not
include a reduction in the park area disparity. 45 Environmental inequity is
undeniably embedded in Louisville Metro and Jefferson County and a direct
result of local laws and zoning practices, creating disparate impact liability.
VI.

THE APPLICATION OF DISPARATE IMPACT LIABILITY UNDER
TEXAS HOUSING IN KENTUCKY WILL PREVENT FURTHER

ENVIRONMENTAL INEQUITY AND ASSIST IN ERADICATING
SEGREGATED COMMUNITIES
The FHA, like Title VII and ADEA, was enacted to eradicate
discriminatory practices within a sector of our Nation's economy.

13Id.
139Id. at 3.
140id.
141Id. at 4.
14'
Id at 6.
43
1 Id.
Id. at 7 (citing Carol Hanchette et al., Asthma, Air QualityandEnvironmentalJusticein
Louisville,
Kentucky, 4 GEOTECHNOLOGIES & ENVr 223-42 (2011)).
5
14 HOUS1NG REPORT 2011, supra note 93, at 10 (quoting Carrie Beth Lasley, Creatingan
EnvironmentallyJustPark System in Louisville, Kentucky, 8 MITJ. OF PLAN. 134 (2008)).
46
' See 42 U.S.C. § 3601 ("It is the policy of the United States to provide, within constitutional
limitations, for fair housing throughout the United States"); see also H.R. REP. NO. 100-711, at 15
(1988) (explaining the FHA "provides a dear national policy against discrimination in housing").
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Unlawfil practices include zoning laws and other housing restrictions that
exist to unfairly exclude minorities, without any sufficient justification, from
certain neighborloods.147 When zoning creates a pattern of segregation and
places protected classes in areas that pose environmental health risks,
applying the rationale in Texas Housing, plaintiffs have a right to sue under
disparate impact liability if plaintiffs can prove that a defendant's policies
caused the disparity. 14 The "results-oriented" language of the FHA
elucidates the fact that intentionality is not tequied on the part of die agency
or department administering the policy- individuals affected by the policy
are eligible to bring suit if disparate impact is the final result from a specific
14 9

policy.

Discrimination from an environmental justice standpoint is found not
only through intentional acts, but also through disparate impacts and
statistical weight. 50 If certain communities are bearing disproportionate
environmental risks, then inequity exists." Louisville has already noted the
effect that the Texas Housing ruling will have on the future of fair housing in
the metro area. 52 The decision could affect housing prices and require the
housing sector to examine every action taken through the lens of the FHA.153
Because of practices like zoning and mortgage granting that have lent
themselves to fair housing access for protected classes, Louisville is
extremely vulnerable to a disparate impact claim. 1" The MHC also released
its end-of-year report for 2015, noting the significance of the ruling. 155

Moreover, the report stated the importance of the Supreme Court decision
along with the U.S. Department of Housing and Urban Development's
Affirmatively Furthering Fair Housing Final Rule (AFFH) places a massive
amount of weight upon states and municipalities receiving HUD funding to
ensure fair housing.156 The Louisville Metro Government also submitted a
2015-2019 Consolidated Plan to HUD that identifies priorities for public

.47Tex- Dep't ofHons & Cmty. Affairs v- Inclusive Cmtys Project, Inc., 135 S Ct, 2507, 252122(2015).
'4
149

See id. at 2512.
id.

"0 UNIV. OF LOUISVILLE ANNE BRADEN INST. FOR SOC.JUSTICE RESEARCH,
ENVIRONMENTALJUSTICE IN LOUISVILLE: A COMMUNITY RESEARCH AND ACTION GUIDE
(2010), availableathttp://anne-braden.org/wp-content/uploads/2010/l1/EJ-

Bookletabsolutefinall010.pdf.
151
Id.
2

Jqlcob RyAn, Ftetoaf

fncefFairHosingIulingivLo,,ss'le, WFPLOJSC (Oct 24

2015), http://wfpl.org/events-look-impact- fair-housing-ruling-louisville/.
53id.

54id.
155METRO. HOUS. COAL., supranote 75, at 2.
1'6 See id. at 3.
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and economic development that comply with these new standards.' 57
MHC has already implemented programs to assist in remediating
158
brownfields, cutting air pollution, and equitable planning in greenspace.
The MHC also recommended in 2014 that all local governments use a Fair
Housing Analysis when approving development to ensure fair housing
opportunities.159 Moreover, the MHC recommended that Louisville revise
tt Dtvelopincnt Code to changc zoning laws for multifamily and singlefamily housing."6 Creating planning and zoning statutes and policies that
focus on equitable urban development will prevent further disparate impact
on protected classes.
The Supreme Court has now openly acknowledged the FHA's
continuing role in moving the Nation toward a more integrated society
through the imposition of disparate impact liability.161 This has positive
implications for those communities living in environmentally degraded
conditions, whose housing conditions have been dictated by laws
maintaining de jure residential segregation. When looking at the state of
affairs in Kentucky, particularly Jefferson County and the Louisville Metro
area, there is no question that the Court's ruling in Texas Housing can have
a profoundly positive impact on ameliorating segregation and
environmental inequity. From the present data, it is apparent that disparate
impact liability under the F1HA has the ability to rectify many of the longstanding environmental justice issues that have plagued Kentucky for years.
Filing a correct complaint as well as finding appropriate remedies may
challenge potential litigants. Under fair housing litigation, plaintiffs tend to
choose both available measures of damages--compensatory and punitive. 162
These compensatory damages can range from moving expenses or other
actual out-of-pocket expenses, to general damages such as prolonged
emotional distress." 6 Compensatory damages mandate proving damages, a
showing of causation from the discriminatory conduct, and if there is an
ability to do so, a mitigation of damages," 64 Punitive damages require, at the
vxry least, a reckless disregard for another person's rights. 165 While da mages

57

1

Id. at 6.
A LOOK BACK, A LOOK FORWARD, supranote 72, at 9-11.

158

151Id. at 19.
160
id.
61

See Tex. Dep't of Hous. & Cmty. Affairs v. Inclusive Cmtys. Project, Inc., 135 S. Ct. 2507,

2525-26(2015).
162

Daniel W. Barkley, Compensatoryand PunitiveDamages in FairHousing Cases, 7J.

AFFORDABLE Hous. & CMTY. DEv. L. 218-219 (1998).
163id.

165Id. at 221.
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are not always guaranteed, they appear to be the most viable alternative
plaintiffs have in seeking relief."6 Remedies in these suits should also take
care to avoid the pitfalls noted by the majority in Texas Housing. 167
Eliminating one discriminatory practice and replacing it with another
practice that identifies specific quotas could simply cause another disparate
impact claim.' 6 Race-neutral means should be the method employed by the
as the adoption of racial quotas has
courts to eliminate disparate impact,
69
serious constitutional concerns.
Additionally, prospective parties to a suit may have found a fair housing
complaint difficult to file.' 70 The process can be a confusing one, as there are
a variety of entities that can take the complaint, coupled with different points
of entry into the fair housing system.'71 While the Kentucky Housing
Commission has employed greater resources and education toward the fair
housing complaint process, it is still a framework that the typical layperson
may find cumbersome to navigate. 172
Another roadblock potential litigants may face is an actual showing of a
prima fade case of disparate impact.' 73 Valid governmental policies are not
subjected to disparate impact liability. 174 The regulation issued by the
Secretary of Housing and Urban Development places this burden on the
plaintiff, and if the discrepancy has been caused by factors other than the
defendant's policy, the disparate impact liability is void. 175 Even if potential
plaintiffs in Louisville were successful in establishing a prima fade case, the
burden would then shift back to the defendant to demonstrate that the
challenged policy or practice was absolutely necessary to achieve "one or
more substantial, legitimate, nondiscriminatory interests." 76 One may still
prevail, however, by proving that a substantial interest could be served by
another practice with a far less discriminatory effect."7 Finding "artificial,
arbitrary, and unnecessary barriers" will be key; the FHA is aimed at
ensuring goals are achieved with the arbitrary creation of discriminatory

166See id.
167See supra Part II.
'6 Tex. Dep't ofHous. & Cmty. Affairs v. Indusive Cmtys. Project, Inc-, 135 S. Ct. 2507,2512

(2015).
169Id.
70
171

Ky. HOUS. CORP., supra note 53, at 11.
id.

172See id.
7

Tex. Dep't offHous. & Cmty. Affairs v. Inclusive Cmtys. Project, Inc., 135 S. Ct. 2507,251415 (2015).
'74id.
175 ee id.

'7624 C.F.R. § 100.500(c)(2) (2014).
'77 Id. at (c)(3).
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CONCLUSION

As we move further into the twenty-first century, it is imperative that
our neighborhoods are not only rafe havens in which to live, work, and play,
but also reflect the amalgamation of a variety of communities. Segregation
should be a vestige of the past, not a current and future issue to combat. Even
dispersal of housing types and allocating environmental risks in an equitable
manner will ensure far more integrated communities.
Through the decision in Texas Housing, these inclusive ideals can now
be promulgated in communities around the country. Assessing and
changing the way housing choices are distributed to protected classes is just
one step in the lengthy process. Currently, however, the ability of protected
classes to seek remedies for environmental hazards and other disparate
impact effects has become much easier since the Court's ruling. These atrisk communities have an effective framework with which to bring a
disparate impact claim, especially through environmental harms. By
engaging in proactivity and revamping many policies immediately,
Louisville can start reintegrating communities and fairly distributing
environmental hazards. Kentucky now has the chance to lead the nation in
transforming fair housing practices for protected classes and eradicating
environmental inequity.

"TerT Dep't ofHous. & Cmty. Affairs, 135 S. Ct. at 2512 (quoting Griggs v Duke Power Co.,
401 U.S. 424,431 (1971)).

